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Monitoring and Evaluating a Zoning Code

By Arthur lentelucci, aice

Practical Suggestions to Ensure Quality in Code Performance

The City of Rochester, New York, adopted a new
zoning code in the fail of 2002, which took
effect on January 1, 2603. The code included
severat new approaches to land-use regulation.
Citywide design guidelines and standards were
applied for the first time. Land use in the cen-
ter city was regulated entirely by design crite-
Tia, foregoing traditional use controls. The city
took an entirely unconventional approach to
the regutation of nonconformities, Finally, there
was 2 180-degree shift in the regulation of off-
street parking.

Significant public debate attended these
new approaches amid some uncertainty as to
whether the new regulations would or could be
effective, The city decided to inject as much
fiexibility and discretion into the code a3 possi-
ble so that it would not always be necessary o
amend the code o adiust to new drcum-
stances. increased flexibility and discretion
often iead to concerns regarding the potential
for discretionary abuse as well as possible arb-
trary decision making. In spite of the inherent
checks and balances built into the code, there
was an obvious need for oversight.

In order to assure propenents and
detractors as well, the mayor and the city
councit decided to require a repert on the
effectiveness and performance of the new
code 24 months after its adoption. They
included this mandate in the code as one of
the responsibitities of the director of zoning.
The experience of conducting this evaluation
provided me with the basis of this articie,

This is not a scientific or technical method-
slogy, efther in terms of the Type of research or
the mesns of 2x13 iz

WHY DO WE NEED TO EVALUATE?

The need to monitor and evaluate code per-
formance has often been an afterthought ora
“peverthought.” Traditional planning and zon-
ing practice had relied on the “rightniess” of
plans and codes and deferred to longer-term
evaluation, most often in retrospect 10, 15, 0f
20 years down the road. This was the length
of time it would take for the plan and code to
be reaiized, and it was thought that any earlier
comprehensive analysis and evaluation would
be somewhat premature. Codes became
sacrasanct as the regulatory expression of

To remain pertinent
and effective,
contemporary codes
need to adapt and
adjust frequently to
accommodate changes,
particularly those
associated with

technology.

long-term plans. When amendments did
occur, they were often incremental and reac-
tive, sometimes addressing individuat situa-
tions, sometimes correcting flaws, and some-
times bearing no relationship at allio sound

action or change, but zosing ¢an accommo-
date change and adjust to fluctuating mar-
kets. In terms of process, zoning can also
facilitate change, In its most traditional guise
it can prevent, proscribe, and prohibit with
amazing ease and exactitude. indeed, one of
the popular criticisms of zoning is that over
time it has been counterproductive. Zoning
codes often discourage, if not prevent, the
very things that make cities vibrant and liv-
able, like mixed use, high density, and
reliance on public ransport, But what is desir-
abie to accommodate, facilitate, or prevent is
subject to change, not only in technoiogies
hut in market preference, it is difficult, if not
impossible, to be poised to make such adjust-
ments without knowing how the code is work-
ing; the result is 2 dire need for guality evalu-
ation of code performance and effectiveness.
At the same time, drafting and adopting
a zoning code is anything but an exact sci-
ence, especially when considered in the con-
text of a constantly and rapidiy changing
world, New approathes effectively become
triat ballaons. We consider probiems we would
like to Fix, situations we would like to address,
or changes we would iike to accommodate. We
then think of altemative ways to accomplish
these things and choose one. Then we experi-
ment. The written code is but a theoretical
blueprint that accrues meaning and has effect
only as it is put into use, At that point, the
teedback on the experiment begins and moni-
toring becomes necessary. A mare COmmon
view of codes might espouse that, after
manths of drafting, discussion, and perhaps
consultant inpus, there should be no doudt
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WHAT 70 DO

The single most important step is {0 acknowl-
edge the need to evaluate, make 2 clear com-
mitment to do so, and then mandate that
commitment in the code, Planners often tatk
about monitoring and evaluation, but a plan
to do so is often lost in the shuffle of code
revision and the morass of codesmithing
paperwork, not to mention the hovering anxi-
ety of trying to finish a revision project.
Further, the focus on administering the new
code immediately after adoption—and after
the long endurance run of drafting—often
obliterates any thoughts of evaluation, The
mentality is, “Let’s just get it done,” No one
really wants to shop the day after Christmas,
but those who do reap the benefits when the
next holiday season rolls around. When plan-
ning for a comprehensive code revision, think
about a code evaluation plan with the same
energy.

Mandating an evaluation repost with a
deadline or at fixed intervals following adop-
tion is necessary, it ensures that the evalua-
tion will not be ignored or forgotten. It also
provides for a concrete expression of the com-
mitmeni fo monitor and evaluate. It can alsc
be helpful in gaining consensus on some of
the more contentious issues associated with
the new regulations. It assures both the public
and decision makers that there is a clear,
agrasd-upon ime after implemeniation when

thers will o more ¢

ated during the regular course of administra-
tion. If the evaluation plan is given the same
attention as drafting the regulations, it is easy
enough to specify up front what the parame-
ters of the report should be. | suggest that
requests for proposals for code revision assis-
tance include specifications for a continuing
evaluation plan following adoption.

0f course, such proposals may not
always be popularn. New codes can often be
controversial or contenticus. Politically, com-
munity eaders may be averse o putting the
cards on the table at a specified time, particu-
tarly if failure must be acknowiedged. In addi-
tion, some code provisions may inherently be
difficuit to measure in terms of success or fail-
ure, and the effect of external forces or devel-
opments on code performance needs to be
assessed and accounted for or discounted,
depending on the circumstances. Every effort
should be made during the adoption process
1o define what is to be measured and how.

Different methods may work for certain regula-

tions than for others, The devil lies in the
details.

MORE THAN NUMBERS

Effective evaluation and monitoring of a code
consists of more than producing reportsina
specified format and at certain intervals. #is
not just a numbers game. I should go bevond
numernical dats and percentages and attempt

i ook care val cases

market sensitivities, or the human condition. A
qualitative evaluation should pay close atten-
tion to the resuits that the code was intended
to achieve. it should consider experience and
try to reduce the gap between theory and prac-
tice. Planners can obtain data from experience,
personal contact, discussions, interviews, and
detailed document analysis. They shouid
emphasize the particulars, meanings, and
descriptions. To this extent, evaluating a code
is more art than science, more craft than calcu-
lation. Explanation reptaces measurement and
understanding repiaces statistics. The process
shouid be participatory and engage alt players
and stakeholders.

The evaluation should chailenge the the-
ories, policies, and objectives upon which the
code is based and consider the experience of
actual practice. it may lead to a reconsidera-
tion of the theory or an adjustment to the
tools, or both. The idea is to understand how
things are working and whether the code is
meeting its expectatiens. Did we do what we
said we would do? Could it have been
approached differently? But even this is not
enough. A useful recommendation must be
part of any evaluation.

The recommendation may be directed
toward things that are going well or that are
not; it may suggest curative action or state
that the code Feature is “right on” at that
noint. i may simply sugges? & walt-and-see
anorach

¢ congede that




Courtesy City of Rochester, New Yoik

@ The Lyeli building in northwest Rochesterisina commercia! area that was brought into the Center City with the 2003 code revision.

its rengvation reflects the code’s design criteria.

Numbers do have a place in the evalua-
tion, even though they are not enough by
themselves. Their purpose is iess to serve as
a basis for drawing conciusions than as an
indicator of 2 need for analysis and to look
deeper far causal relationships. For example,
in certain cases a dearth of variance requests
related to a particuiar provision may suggest
its validity. On the other hand, a weakness in
the code may result in easy compliance. This
must be weighed against the code provision’s
purpose and intent. A farge volume of vari-
ance requests and approvals may suggest
that the provision is not working or not practi-
cal. But this, too, can he misleading unless
each case is reviewed carefully in terms of
context, cutside influences, and peculiar <ir-
cumstances. Sometimes variations, especially
in a flexible code format focused on tesults
and performance, are necessary and do not
prevent conformance with the code’s intent.
What may on the surface be read as a need to
amend may prove to be merely the need for
minor modifications.

The evaluator may observe significant
strides in the direction of achieving the pur-
pose and goais of the code by noting the
guality of submissions, understanding the
attitude of applicants and decision makers,
and cataloguing the physical resuits of
applying the new regulation, For example,
we realized that the design focus of our new
code had raised the har with respect to the
quality of initial project submissions com-
pared to those submitted under the previous
ordinance. The turn-of-the-century Lyell
building in the illustration above had been
used for commercial purposes over the
years, but the character of the building had
been diminished by facade treatments that
complied with the code but were less than
appealing. The latest renovation illustrates
compiiance with the code’s design criteria in
an as-of-right rehabilitation and reuse.
Clearly, both in terms of the quality of the
submission and the redevetopment itself,
the bar had been raised.

Mo doubt, the public’s extensive invoive-

ficant edu-

guidelines and standards before the initial
review and comment by staff. This was an
chservable pattern in many submissions and
was a hasic indicator of a general level of
acceptance, not resistance. This measure of
success would be difficult to verify through a
purely quantitative approach.

A completed project can show the
strength of a regulation or uncover its weak-
ness, and can shed light on how well a theory
works in reab-world situations. Case studies
that focus on readily observable results are
particularly useful in this type of analysis.

Observing the code’s processes as they
affect these cases can also yield important
information. This is real-time, day-to-day
observation. It is not just a matter of expedi-
ency, but of the guality and depth of review in
relation to the particular type of application
presented. How fluid is the process? Does it
facilitate or is it cumbersome? Does it provide
far adequate and timely public participation?
Is it comprehensive, equitable, and fair? Does
it provide the decision makers what they need

o 235885 projects and make delermingtions in




asked for their epinions zabout code stan-
dards, application requirements, process
timelines, etc. Applicants, attorneys, pian
preparers, and interested neighbors can
offer informative comments, When this is
done on a regular basis, themes become
apparent that shed light on the effective-
ness of the code and its processes. Staff
comments cannot be underestimated. Ask
them to keep regular notes about their expe-
riences in administering the code and to
recard recommendations for modification.
This can be done informally or by using
checklists, Interviews with board and com-
mission members provide another excellent
source of feedback. These citizen volunteers
see all types of cases applied in many differ-
ent circumstances. They are great observers

of the process and a good gauge of your
code’s performance.

For example, our city ptanning commis-
sion guestioned the need for requiting a
special permit to exceed the new parking
cap applied by the code. The commission
had approved all the requests, possibly indi.
cating that these actions should not reguire
a special permit or that the cap was too low.
After a detailed analysis of each case, we
found that while there was a need for
adjustment, abolishing or changing the cap
was not yet warranted.

You can also learn a great deal by
studying the case files, the approvals and
denials, and the findings and assessments.
These are the written records of the code’s
performance. You can review each case for

special circumstances and influences that
affect decisions and shed light on the code's
effectiveness.

Overlaid on this basic approach is the
need for continual public participation. in
our case, we tried to ask everybody we had
talked to in drafting the code, “How is it
working?” laviting the public to participate in
the evaluation lends credibility to the
results. The viewpoints and input from
neighborhood groups and stakehotders,
including local architects, engineers, land-
scape architects, attorneys, planning groups,
and developers, serve as checks and bal-
ances against the potentiaily skewed view-
point of an in-house evaluator or one
retained by the agency administering the
code.

R - ' CENTER CITY DESIGN CRITERIA

These case studies were developed to assess
the effectiveness of the Center City design cri-
teria and a process built to include both cer-
tainty and flexibility.

The Sagamore on East (Case Study 1} is cur-
rently under construction, and is an example of
a project that was desigred using the Center
City Design Criteria. It reflects everything the
plan and code intended to achieve in a major
new Center City building, It moved through the
approval process in fewer than 60 days. This
project illusirates the effectiveness of the
design criteria and the promise of fast-track
processing for projects meeting those criteria.

At the other end of the spectrum are the
additions to the Strong Museum. This project
was handled using the same process as the
Sagamore on East project, yet it represents a
complete deviation from the Center City
design criteria and reflects the ability of the
process to accommodate unigue architectural
statements. The Strong Museum is a unique
use in a unigue downiown setting, and the
process and design controls of the Center City

Case Study 1: The mixed-
use Sagamore on kastisa
prime example of the type
of building ond design
that the new code is
intended fo encourage.

& ] S‘A!ch Hects

Case Study 2: The creative
Strong Musewmn addition
was achieved through a

flexible design review
process.
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CASE STUDIES

Planners shouid evaluate a zoning code from
a practical viewpoint with attention to the
many situations that evolve as the code
takes effect. Qualitative evaluation recog-
nizes that an appiication is not just an appli-
cation and a decision is not just a decision.
Each case tells its own story. The case study
provides an excellent approach to qualitative
code analysis. Case studies should consist
primarily of photos and graphics. Sometimes
before and after comparisons are useful. At

gther times, comparing a case with a generic
project that meets the objectives and intent
of the code can suffice. Case studies illus-
trate the code’s activity and generate interest
and involvement that purely quantitative
analysis and narrative cannot. Case studies
provide a link between theory and experi-
ance, between idea and reality. They provide
an opportunity to view code performance in a
concrete context, They are a practical way to
communicate guality performance and to dis-
play code applications. Lase studies should

be concise, precise, and clearly iHustrated to
have the greatest effect and usefulness.
Well-done case studies are educational and
lead to viewpoints und solutions that are
based on reai-lite condition.

CONCILUSION
A commitment to ongeing monilusin and
evaluation is an essential component ok

code revision project. The codificabivn vl ihal
commitment 15 also essential. Indecd, thewe
are the starting points, The reflection of s

When property owners and developers have

codified standards and graphics to refer to, it’s

more likely they wili incorporate those stan-
dards into their plans from the start. This gives
applicanis a better idea of the review require-
ments and timelines they face. Rochester's
new design regulations have raised the bar for
hoth the quality of submissions and public
expectations. This is llustrated very well in the
case of a recent proposal for a large-scale
supermarket, compared to an unfortunate and
unsuccessfu! earlier design.

Overall, the guality of development pro-
posals has improved as a result of the citywide
design requirements. Applicants often prefer to
conform to the requirements rather than go
through lengthy variance or modification
approval processes, The staff provides techni-
cal assistance and guidance in an effort to
achieve desired results in a code-compliant
and economicat way. This is evidenced by Case
Study 5, where significant changes were made
to the plans for a single-family dweiling to
make it fit in the context of the neighborhood.

Case Study 6 addresses the issue of the
universat application of design standards and
guidelines throughout the city regardless of a
particular neighborhood’s economic status. In
the past, projects in somewhat distressed

sreas would be abproved based on the

»

Case Study 4: The plans for
Wegman's supermarket
demonstrate an improved
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quality of submissions and

an attempt to meet new
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design guidelines,

Wegmans Food Stores

Case Study 5: Changes

to the code make this

single-famnily infill

compatible with the

character of the Wiider

Terrace neighborhood.




cess is seen more in the story toid by the
qualitative analysis of actual experience than
in any simple caleulus. Implementation and
evaiuation should be thought of as synony-
mous. The threads of ptanning, code adop-
tion, and evaluation need to be tightly
woven. Effective and timely evaluation is
needed s¢ we can adjust coherently to
change and not repeat the mistakes of zon-
ing past. We can no lenger afford to “wait
and see.” We must constantly challenge our
purpose, intent, goals, and objectives, and

: C T THE 2003 ZONING CODE

Case Study 7: The Clarissa Room is an active neighborhood blues
and jozz venue and a visible remembrance of times past.

ally, we need to ask whether our regulatory
mechanisms are fair and equitable, adhere to
the tenets of due process, and are within the
bounds of reason.

The importance of such awareness is
no better underscored than by a looming
anti-planning and regulation sentiment that
can claim its greatest and most resounding
victory in the passage of Measure 37 in
Cregon. As Edward Sullivan wrote in
Planning and Environmental Law {(March
200s), “Policy makers and planners must be

The 2003 zoning code tock
a new approach to regulat-
ing nonconformities. it rec-
ognized that not alf non-
conformities are inherently
problematic, nor is it nec-
essary to efiminate them
to achieve a coherent
fand-use plan. The new
code takes a case-by-case
approach, acknowiedging
that some nonconformi-
ties, due to their eco-
nomic viability, historic
character, architecturat
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value, or potential to provide neighborhood services and work opporiunities, are eligible for
reuse rather than elimination. Case Study 7 describes the revival of a neighborhacd music
club with deep cultural roots in the community, The new code accommodated its rebirth as a

successful jazz and blues venue.
John Steinmetz

assess and reassess the code’s relationship
to the pltan and policy. Practitioners need to
be observers of technology and markets and
attuned to public need. This is something
more than administering a code and process-
ing applications. i is a commitment to the
delivery of quality results and to add value to
the community.

clear-headed about the reasons, as well as
the implications, for the passage of Measure
37 in Oregon, for if it can happen in
Oregon—where most citizens support plan-
ning—it can happen anywhere.” He adds
that the political lessons learned reflect the
loss of connection between citizens and the
iand-use program over a 30-vear period; the

need for potitical vigilangs: an

¢ the conpstant

to bear to achieve a public purpose
stretches the realm of credibility, even i a
court were to find it constitutional. Those
concerned with sound land-use policy need
o develop mechanisms to alleviate any
undue burden that may arise through the
enforcement of land-use laws.” One way we
can respond is to incorporate monitoring
and evaluation systems into our land-use
reguiations so that we can recognize prob-
tems as they arise and take appropriate
action to alleviate them. Monitoring and
evaluating codes and regulations are ways
to respond to the tessons of Measure 37. By
keeping tabs, we will also be sure that our
regulations and processes remain reason-
able and realistic in the context of the larger
framework of technology, economics, law,
and society.

Cover photo by Arpad Benedek. A new zoning

code is a work in progress.
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